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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant Md. 

Ainul Haque lodged an ejahar in the Chariduar Police Station alleging that on 18-

02-2014, at about 2 p.m., while his victim daughter was going to his in-laws 

house, the accused person kidnapped her from Gudamghat Girls Madrasa School. 

It is also alleged that on 16-04-2014, at about 5 p.m., the victim daughter was 

recovered from Mission Chariali.  

   

2.  After receiving the aforesaid ejahar, the O/C, Chariduar Police 

Station, registered a case, being Chariduar Police Station Case No. 41/2014 u/s 

366 of IPC. During the period of investigation, the Investigating Officer produced 

the victim for medical examination. She was also produced before the Court for 

recording her statement u/s 164 CrPC by the Magistrate. After conclusion of 

investigation, the Investigating Officer submitted the Charge sheet against the 

accused u/s 366/376 of IPC.  

 

 3.  After appearance of the accused, the learned Additional Chief 

Judicial Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions 

Judge, Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charges were framed 

against the accused under Sections 366/376 of IPC. Then, the contents of 

charges were read over and explained to the accused, to which the accused 

pleaded not guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 6 (six) PWs, including the informant and the victim. Then the 

accused has been examined u/s 313 CrPC. The pleas of the accused are of total 

denial and he has declined to adduce any defence evidence.   
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5.    Points for determination : 

 

(1) Whether the accused person, on 18-02-2014, at about 2 

p.m., at Gudamghat, under Chariduar PS, kidnapped ( abducted) the 

victim girl with intent ( or knowing it to be likely) that she might be 

compelled to marry the accused against her will or in order (or 

knowing it to be likely) that she might be forced ( or seduced) to illicit 

intercourse with the accused, and thereby committed an offence u/s 

366 of IPC  ? 

 

(2) Whether the accused person, on the same date and 

thereafter, committed rape on the victim and thereby committed an 

offence u/s 376 of IPC ? 

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1 Dr. Tutumoni Hadique (MO), stated that on 22-04-2014, she 

was at Kanaklata Civil Hospital, Tezpur as Medical and Health Officer -1 and on 

that day, at about 1-50 p.m., in the labour room of the Hospital, she examined 

the victim, in reference to Charduar PS Case No. 41/14, being escorted and 

identified by WHG Rini Boro, in presence of GNM Jyotirekha Koet.  

 

 On examined, she found the following : 

 

 Identification mark  - mole on right cheek.  

 Menstrual history – Regular, LMP – 13-04-14. 

 Sexual exposure – present.  

 Height – 150 cm, Weight – 45 kg, teeth 14/14 

 Victim girl is well dressed, neat and tidy, gait normal and average built. 
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 Secondary sexual characters are well developed. Hymen absent. No mark 

of any violence / injury seen in her body as well as on her private parts.  

 Investigation and reports :  

1) Vaginal smear for spermatozoa – no sperm. Done at Kanaklata 

Civil Hospital, Tezpur, Lab No. 37/14. 

2) Urine for HCG – negative. Done at Assam X-ray Clinic and 

Laboratory by Dr. D. Mahanta, Pathologist (Patient ID No. 13860).  

3) USG of abdomen – Normal abdominal US study with non-gravid 

uterus. Done at Assam X-ray Clinic and Laboratory by Dr. P. K. 

Barman, Radiologist. ID AX 13438.  

4) X-ray for determination of age –  

Age of the person under investigation is above 18 years.  

(Done at Assam X-ray Clinic and Laboratory by Dr. P. K. Barman, 

Radiologist)  

 OPINION :  

(1) There is no signs and symptoms suggestive of rape.  

(2) No any mark of violence in her body as well as on her 

private parts, during examination.  

(3) There is no signs and recent sexual intercourse at the time 

of examination.  

 

Ext.1 is the medical report and Exts.1(1) is his signature. Ext.2 is 

the X-ray report and sonograpy report with plates. Exts.3 and 4 are Lab reports. 

Ext.5 is the advice slip and Ext.5(1) is his signature. 

  

8.  PW-2, Md. Ainul Haque, the informant –cum- father of the victim 

girl, stated that he knows the accused person. The accused person used to work 

with him. Prior to the date of incident. The accused person used to stay at his 

home, for about three days, prior to the date of incident. On the date of 

occurrence, his victim daughter went to the in-laws house at Gudamghat and on 

that day, the accused was at his residence. He asked his brother-in-law Fajar Ali 

as to whether his victim daughter reached at the destination, but the victim 

daughter, having not reached his in-laws house, for about two hours, he made 
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search for the victim daughter. The accused person, at that time, went out of his 

house and as such, he asked the accused person to search the victim daughter. 

Then, the accused person made a telephone call to him from Mission Chariali 

that he will be arriving within two minutes, but the accused did not return. His 

victim daughter was not found for two months. Then, he lodged the ejahar. After 

two months, the accused person left the victim daughter at Mission Chariali. His 

victim daughter then, made telephone call to him and he recovered her. His 

victim daughter told him that the accused person took her away intending to 

marry her. Police recorded the statement of the victim girl and got her medically 

examined and also recorded her statement through the Court.  

 

9.  PW-3 Md. Fajar Ali, stated that he knows both the parties of this 

case. On the date of occurrence, about five months ago, he was in the market 

and on arrival at home, his wife informed him that the victim daughter while 

coming, some miscreants kidnapped her. Next day, the wife of Ainul came to his 

house and told him that few days ago, a boy was in their house and that boy 

took away the victim girl. Having not found the victim girl, lodged this ejahar. 

One day, the public apprehended the accused person at Panchmile. He heard 

that the accused person left the victim girl at Mission Chariali.   

 

10.  PW-4, Musstt. Khudeja Begum, mother of the victim girl, stated 

that she does not know the accused person. While her husband was at 

Bangalore, the accused was also with him. The accused came to her house with 

her husband from Bangalore. At that time, her victim married daughter was at 

her residence from her husband‟s house on account of illness of her maternal 

aunt. The victim girl was sent to take her information. At that time, the accused 

was at her residence and later on, the accused person was missing. On being 

made enquiry as to whether the victim girl reached her maternal aunt‟s house, 

she came to learn that she did not reach there. They made search for the victim 

daughter, but not having found, her husband lodged the ejahar. After two 

months of the occurrence, the victim daughter was recovered. On being asked, 

the victim girl told her that the accused person took her away to Mokokchung of 
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Nagaland. The victim daughter also told her that the accused person forcibly 

committed rape on her.  

 

11.  PW-5, the victim girl, stated that she knows the accused person. 

One day, five months ago, the accused person came to her residence along with 

her father and used to stay at their house for three days. She got married, but at 

that time, she used to stay at her father‟s house and met there the accused 

person. On the date of occurrence, at about 2 p.m., she was going to her 

maternal uncle‟s house at Gudamghat and then the accused person was going 

following her and met her on the road Miribasti of Girls Madrasa School. Then, 

accused person offered her a pan and she after having the pan, was 

unconscious. After regaining senses, she came to know that she was going in a 

vehicle with the accused person at night. The accused person on that night, kept 

her in a house of a garden of Mokokchung, Nagaland. The accused person kept 

her there for two months and forcibly did bad acts with her. The accused person 

also threatened her to kill. After staying there for two months, she brought the 

accused person to Tezpur for staying there. The accused person fled away 

leaving her at Mission Chariali, Tezpur. She made telephone call to her father, 

then, her father and brother-in-law recovered her from there. For this incident, 

her father lodged the ejahar and produced her before the Police Station. Police 

recorded her statement, sent her for medical examination and got her statement 

recorded through the Court. Ext.6 is her statement before the Magistrate and 

Exts. 6(1) and 6(2) are her signatures thereon.  

 

12.  PW-6, Sri Govinda Ch. Das, SI of Police (IO) stated that on 21-04-

2014, he was working as ASI of Police, at Chariduar Police Station. On that day, 

the ejahar lodged by one Ainul Haque, the O/C registering a case, endorsed him 

for investigation. The informant handed over the accused person at the police 

station. He then, rushed to the place of occurrence, recorded the statements of 

witnesses, including the informant. He recorded the statement of the victim girl, 

sent her for medical test and produced her before the Court for recording her 

statements u/s 164 CrPC. After completion of preliminary investigation, he 

handed over the case diary to O/C Prabhat Saikia. Thereafter, the O/C, Prabhat 
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Saikia laid charge-sheet u/s 366/376 IPC against the accused person. Ext.7 is the 

ejahar and Ext.7(1) is the signature of O/C, Prabhat Saikia, which he knew. Ext.8 

is the sketch map of the place of occurrence and Ext.8(1) is his signature. Ext.9 

is the charge-sheet and Ext.9(1) is the signature of O/C, Prabhat Saikia, which he 

knew. 

 

  It is not in dispute that the victim girl is a major above 18 

(eighteen) years of age.  

 

Legal position 

 

13.   Offence u/s 366 IPC – Kidnapping, abducting or inducing 

woman to compel her marriage, etc. 

 

 Section 366 IPC defines, as follows  :  

 

Whoever kidnaps or abducts any woman with intent that she may be 

compelled, or knowing it to be likely that she will be compelled, to marry any 

person against her will, or in order that she may be forced or seduced to illicit 

intercourse, or knowing it to be likely that she will be forced or seduced to 

illicit intercourse, shall be punished with imprisonment of either description for 

a term which may extend to ten years, and shall also be liable to fine ; and 

whoever, by means of criminal intimidation as defined in this Code or of abuse 

of authority or any other method of compulsion, induces any woman to go 

from any place with intent that she may be, or knowing that it is likely that 

she will be, forced or seduced to illicit intercourse with another person shall 

also be punishable as aforesaid.   

 

  In order to constitute an offence u/s 366 IPC, the prosecution 

must prove :  

 

(i) Kidnapping or abducting of any woman ; 
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(ii) Such kidnapping or abducting must be –  

 

(i)   with intent that she may be compelled or knowing it to 

be likely  that  she will be compelled to marry any person against her   

will ;  or 

 

(ii)  in order that she may be forced or seduced to illicit 

intercourse, or knowing it to be likely that she will be forced or 

seduced to illicit intercourse ; or 

 

(iii)  by means of criminal intimidation or otherwise by inducing 

any woman to go from any place with intent that she may be, or 

knowing that she will be, forced or seduced to illicit intercourse.  

 

14.  Here, the deposition of PW-5, the victim girl, is that on the date of 

occurrence, while she was going to her maternal uncle‟s house at Gudamghat, 

the accused person met her on the road of Girls Madrasa, Miribasti and then 

having a pan, offered by the accused person, she was unconscious and then the 

accused person took her away in the vehicle to Mokokchung, Nagaland and kept 

her there for two months. The victim girl (PW-5) in her statement recorded u/s 

164 of CrPC also stated categorically the aforesaid statement.  

 

   During cross-examination, this PW-5 stated that the accused 

person kept her in the house in Nagaland by fastening her hands with coconut 

rope. During her stay at Nagaland for two months, she did not meet anybody as 

such, she could not disclose the fact that the accused person kept confined her 

there.  

 

  PW-2, the father of the victim girl -cum- informant, though not an 

eye witness of the occurrence, but he heard from his victim daughter (PW-5) 

about her taking away by the accused.  
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  PW-4, the mother of the victim, stated that the victim girl told her 

that the accused person took away her to Mokokchung, Nagaland and kept her 

there.  

 

  PW-6, the IO, has proved the ejahar as Ext.7 and charge-sheet as 

Ext.9.  

 

  From the above evidence on record, it is found that on the day of 

occurrence, the accused person kidnapped the victim (PW-5) on the way to her 

maternal uncle‟s house at Gudamghat and kept confine her in a house of 

Mokokchung, Nagaland for about two months, which shows the guilty intention 

of the accused person.  

 

RAPE : Offence u/s 376 IPC : 

 

15.  Section 375 IPC defines „rape‟ as under : 

 

  A man is said to commit “rape” who, except in the 

under circumstances falling under any of the six following 

descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  

  Thirdly – With her consent, when her consent has been 

obtained by putting her or any person in whom she is interested in 

fear of death or of hurt.  

  Fourthly – With her consent, when the man knows that 

he is not her husband, and that her consent is given because she 

believes that he is another man to whom she is or believes herself to 

be lawfully married.  

  Fifthly – With her consent, when, at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or 

the administration by him personally or through another of any 
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stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent.  

  Sixthly – Without or without her consent, when she is 

under sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, prosecution must 

prove the following essentials :  

  (1) he had sexual intercourse with a woman ; (a) if the 

woman is below sixteen consent or willingness on her part would be 

irrelevant, except when the victim is his wife ; if the victim not united 

by wedlock with accused be sixteen or above, the Court is to find on 

evidence that there was no willing participation or active consent on 

the part of the victim woman.   

 

16.  Here, PW-5, the victim woman, stated that the accused person 

took away her from the road and kept her at Mokokchung, Nagaland for about 

two months and did bad acts on her. In her statement recorded u/s 164 CrPC 

(Ext.6), the victim (PW-5) stated that the accused person committed sexual 

intercourse on her several times during that two months time.  

 

  From the evidence of PW-5 as well as from her statement 

recorded u/s 164 of CrPC, it appears that though the accused person committed 

sexual intercourse with the victim, on many occasions, but the victim did not 

resist the accused person. Thus, it appears that the victim was a consenting 

party to the sexual intercourse.  

 

  PW-1, the MO, did not support the allegation of rape on the victim 

(PW-5). The MO found no sign and symptoms of rape or any sexual intercourse 

on the victim.  

 

   The other witnesses, PWs 2, 3 and 4, are hearsay witnesses and 

they also do not support at all the allegation of rape, as alleged the victim     

(PW-5).  
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  From the evidence of PWs 3, 4, 5 and 6, it is clearly established 

that on the date of occurrence, i.e. on 18-02-2014, at about 2 p.m., the accused 

person kidnapped the victim from the road on her way to maternal uncle‟s 

house. These witnesses were subjected to lengthy cross-examination, but the 

material portion of their evidence remained intact.  

 

17.  In view of above discussion and considering all aspect, I hold that 

the prosecution has proved the case u/s 366 IPC against the accused, beyond all 

reasonable doubt, but has failed to prove the case u/s 376 IPC against the 

accused. Hence, I convict the accused u/s 366 IPC and acquit him from the other 

charge.  

 
18.    Considering the gravity of the offence, it is held that accused is not 

entitled to get the benefit of provision of law.  

 

19.    I have heard the accused /convict on the point of sentence in view of 

the provision of Section 235(2) of CrPC. The accused submits that he is a very poor 

man having his wife, minor children and old ailed parents, so he prays to deal with 

him leniently.  

 

20.    Considering the facts and circumstances of the case and also 

considering the submissions of the accused/convict, I sentence the accused to suffer 

SI for 1 (one) year and to pay a fine of Rs.1,000/- ( one thousand) only in default, to 

suffer SI for another 15 (fifteen) days.  

 

21.   The period of detention already undergone by the accused shall stand 

set off in view of the provision of Section 428 of CrPC.  

 

22.   Furnish a free copy of the judgment to the accused/convict u/s 363 

(1) of CrPC.  

  

23.   The bail bond stands cancelled.  
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24.   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  

 

25.   The case is disposed of accordingly.  

   

   Given under my hand and seal of this Court on this day, the 31st 

day of March, 2015.  

 

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

 
Dictated and corrected by me. 

  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur 
 

 
Dictation taken and  
transcribed by me : 
 
       

(J. K. Muru) 
Steno. 

**** 
 

 

 

 

 

 

 

 

 



Page 13 of 13  

A  P  P   E   N  D   I   X 

 

Prosecution witnesses : 

 

PW-1     :   Dr. Tutumoni Hadique, the MO 

 PW-2     :   Md. Ainul Haque 

 PW-3     :   Md. Fajar Ali 

PW-4     :   Mustt. Khudeja Khatun 

PW-5     :   the victim girl 

PW-6     :   Sri Govinda Ch. Das, the IO 

 

Defence Witness    : Nil  

Court Witness    : Nil 

 Prosecution Exhibits   :   

  Ext.1    :   Medical Report 

Ext.2    :   X-ray and Sonography report  

  Ext.3 & 4  :  Lab reports 

  Ext.5    :   Advice slip 

  Ext.6    :   statement u/s 164 CrPC  

  Ext.7    :   ejahar 

  Ext.8    :   sketch map 

Ext.9    :   Charge-sheet 

 

Material  Exhibits    : Nil 

  

Defence Exhibit    : Nil 

 

Court Exhibit    : Nil 

 

Exhibit produced by witness  :  Nil 

  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
**** 


